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Explaining the Divergence in Asylum Grant
Rates among Immigration Judges:
An Attitudinal and Cognitive Approach
LINDA CAMP KEITH, JENNIFER S. HOLMES, and BANKS P. MILLER

In seeking to understand the variation in asylum grant rates by immigration
judges (IJs), we apply a variation of the attitudinal model that we modify by
incorporating a cognitive model of decision making, arguing that some pieces
of information before IJs are treated objectively while others are treated
subjectively. This model allows us to account for informational cues that influence
decisions while assessing the impact of national interests and human rights
conditions. We find that IJ policy predispositions play a dominant role, and that
liberal IJs respond to applicant characteristics differently than conservatives, but
also that the law constrains decision making.

Scholars of the asylum system in the United States have observed that there
is a vast discrepancy of grant rates among individual immigration judges
(IJs). To date, no one has advanced and tested a theory of why there is such
dramatic variation in grant rates. In this article, we introduce and test a
theory that incorporates insights from international relations and the judicial
decision-making literature. Our major contribution to understanding the
decision making of IJs within the U.S. asylum system is to provide a theory
for explaining the widely divergent grant rates of IJs, and then to test that
theory in a methodologically sophisticated manner. A secondary contribution of our article is to apply an explicitly cognitive model of judicial decision
making to the behavior of IJs. We test these theories using U.S. asylum
decisions made by IJs between 1997 and 2004. We find that the policy
predispositions of the IJs play a dominant role in explaining the observed
discrepancies in asylum grant rates and that liberal IJs respond to certain
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applicant characteristics differently than their more conservative colleagues.
We also find some limited evidence that the law constrains the decision
making of the IJs with respect to applicant characteristics.
Recently, observers of both U.S. and Western European asylum policy
have noted the hostile asylum environment in which economic and security
concerns compete with humanitarian concerns (Levy 2005; Hassan 2000;
Schuster 2000). In doing so, they have reintroduced the normative issue
of whether foreign policy should influence asylum outcomes and thus reinvigorate the empirical debate among international relations (IR) scholars.
The asylum debate reflects the broader IR debate over whether states’ human
rights behavior is primarily shaped by strategic and material interests, or
by international human rights norms. Most international relations–oriented
asylum work assumes a unitary actor, focuses on aggregate levels of asylum
granted to persons fleeing various states, and centers on the relationship
between the United States and the sending states. Empirical studies of asylum
outcomes suggest that both national interests and normative concerns influence asylum outcomes; however, these studies leave unanswered the question
of how the individual judges making the actual decisions are influenced by
these competing factors (Holmes and Keith 2010; Rottman, Fariss, and Poe
2009; Salehyan and Rosenblum 2008; Rosenblum and Salehyan 2004). At
the same time, law professors and the media have scrutinized immigration
courts and the process of asylum seeking in the United States. This attention
has been fueled by “federal appeals courts around the country complain[ing]
of a pattern of biased and incoherent decisions on asylum and rebuk[ing] some
immigration judges by name for ‘bullying’ and ‘brow-beating’ people seeking refuge from persecution” (Bernstein 2006; see also Legomsky 2007).
The criticism has been compounded by reports of significant variation in
grant rates across judges, even among those serving on the same courts
(Ramji-Nogales, Schoenholtz, and Schrag 2007, 2009; Legomsky 2007). For
example, the U.S. General Accounting Office (GAO) noted that, in 2008,
the likelihood of receiving a grant of asylum was 420 times greater than the
likelihood of receiving asylum from the IJ least likely to grant asylum to the
IJ most likely to grant asylum in the same court (GAO 2008). The U.S.
Commission on International Religious Freedom concluded that outcomes
of individual asylum claims have come “to depend largely on chance; namely,
the IJ who happens to be assigned to hear the case” (2008, 115). These
disparities across courts and judges raise significant questions about the
quality and consistency of justice in immigration courts, and for many observers and legal practitioners they present a frustrating dilemma. One law professor responded to this frustration by suggesting that law professors should
turn to political science and its models of judicial behavior (Taylor 2007).
We take up that challenge and apply a variation of the attitudinal model
from the judicial behavior literature, which we then modify by taking a
cognitive approach to decision making that allows IJs to filter or weight
specific legal factors to a greater or lesser extent. In our cognitive model,
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some pieces of information before a decision maker, the IJ, are treated more
objectively (i.e., they constrain decision making) than other pieces of information, which are treated subjectively.1 This model allows us not only to
account for the informational cues that influence a judge’s decisions, but also
to assess the impact of national interests and human rights interests conditional on a judge’s policy preferences toward asylum, while controlling for a
variety of factors that may influence the judges’ decisions. We show that the
probability of any asylum seeker being granted asylum is strongly influenced
by the random assignment of IJs to cases, which implicates norms of fairness
and consistency.

NORMS VERSUS INTERESTS IN ASYLUM OUTCOMES

Recent debates over U.S. asylum decisions nest within the broader “norms
versus interests” debate. The debate typically frames interests to include
diplomatic, security, economic, and domestic demands (such as migration
control), and defines normative goals to be those that “reflect a truly humanitarian, even altruistic concern with the needs of asylum applicants, regardless
of U.S. relations with their country of origin” (Rosenblum and Salehyan
2004, 681).2 Realists and rational functionalists perceive states as rational
actors whose behavior is based primarily upon narrow self-interest (Keohane
1984; Waltz 1979). State commitments to international humanitarian or
rights norms are perceived as “cheap talk” (Mearsheimer 1994) that give way
to more substantive state interests. Decisions about whether to grant asylum
to another state’s citizens will be shaped by the receiving state’s calculation of
the benefits and costs of accepting or rejecting the asylum seekers. In regard
to asylum policy or outcomes, realists expect that the humanitarian promise
of asylum would be trumped by geopolitical concerns such as issues of
national security, economic relations, and domestic politics. Conversely, constructivists emphasize the emergence and diffusion of international human
rights norms through networks of domestic and transnational actors who
shape the discourse of international human rights and rally publics to convince states to formally accept and to adhere to these norms (e.g., Risse,
Ropp, and Sikkink 1999; Keck and Sikkink 1998). In addition, states are
expected to comply with these norms because they tend to comply with their
legal obligations (Henkin 1979) or because they aspire to comply with the
norm of pacta sunt servanda (agreements must be kept) (Chayes and Chayes
1993). Thus, constructivists would expect that, given the formal commitments to the international norm of nonrefoulement, legal considerations
linked to refugee status should shape asylum outcomes more than national
interests.3
The early asylum literature in political science demonstrated the dominant
role of geopolitical and material interests over human rights in U.S. asylum
policy (Loescher and Scanlan 1998; Gibney, Dalton, and Vockell 1992;
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Gibney and Stohl 1988). More recent studies (Holmes and Keith 2010;
Rottman, Fariss, and Poe 2009; Salehyan and Rosenblum 2008; Rosenblum
and Salehyan 2004), suggest that both normative concerns and national
interests influence these outcomes. Rosenblum and Salehyan (2004) shift the
focus away from the either-or assumption to focus instead on the relative
importance of these two sets of values (presumably to U.S. foreign policy
makers), recognizing the potential for them to complement as well as contradict each other.
We take this recognition as our point of departure for our analysis. We
generate two hypotheses and shift to the micro level of analysis in order to
examine the individual decision makers—IJs—and their decision-making
processes.
Hypothesis 1: IJ decisions are influenced by the judge’s policy predispositions
toward immigration issues: judges with liberal policy preferences will be more
likely to grant asylum than will judges with conservative policy preferences.

In addition, we argue that the nature and context of asylum decision
making shapes the processes IJs rely upon to reach decisions. Ultimately,
we argue that the approach they employ for objective legal considerations
(such as human rights conditions) is different from the one through which
they process the more abstract extralegal factors (such as national interests).
Thus, “norms” (human rights conditions) will be processed differently than
material and security “interests” by these decision makers.
Hypothesis 2: The effect of extralegal factors, such as material and security
interests, will be more influenced by the policy preferences of the IJs than will
be objective legal considerations, such as human rights conditions.

We turn next to a discussion of IJs and the institutional context in which
they make asylum decisions.
U.S. IJs

IJs are administrative adjudicators who are formally appointed by the
U.S. deputy attorney general; however, the Executive Office of Immigration
Review (EOIR) and the chief IJ handle their hiring.4 In most years, there are
over 230 IJs in over 55 immigration courts in 23 states and Puerto Rico. IJs
arguably have less formal independence than federal judges and potentially
less independence than administrative law judges. Nonetheless, they maintain a high degree of independence. The Immigration and Nationality Act
(1952) states that “in deciding the individual cases before them . . . IJs shall
exercise their independent judgment and discretion” (§ 240). Despite their
lack of life tenure, IJs experience a good deal of autonomy in their decision
making because of (1) the large volume of cases they decide (approximately
three times the number decided by a typical federal district court judge),5
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(2) the low probability of reversal by the Board of Immigration Appeals
(BIA)6 and the federal circuit courts,7 and (3) the standard of appellate review
to which the IJs are subjected: reasonableness. This exceedingly low standard
requires that the BIA find that the IJ reached unreasonable conclusions in
order to reverse a decision where the facts of a case are reviewed for clear
error by the BIA, whereas, application of the law is reviewed de novo. In
essence, IJs are judges-as-bureaucrats, with ample discretion and broad civil
service protections (see, e.g., Brehm and Gates 1997).
The legal strictures in asylum cases are loose because both the facts and the
law are vague (Baum 2010; Legomsky 2010). Law (2005) notes “the indeterminacy of the governing legal standards” in asylum cases, which leaves judges
“to define vague yet crucial terms-‘political,’ ‘persecution,’ ‘well-founded
fear,’ ‘more likely than not’-on a case-by-case basis” with “precedent provid[ing] only limited guidance, given the dependence of asylum claims on
case-specific facts” (830). As Martin (2000) observes, the “basic facts in any
particular [asylum] case are highly elusive” and “the adjudicator has to decide
what happened in a distant country” with only two imperfect sources: general
human rights country reports and the personal testimony of the asylum seeker
(3). Alexander (2006) notes that immigration courts routinely lack evidence:
“the witnesses, objects, and documents that could prove or disprove a fear
of persecution, for example, are likely beyond reach overseas” and “indeed,
the ability to gather evidence may be blocked by the very government alleged
to be the persecutor” (19). In fact, IJs have been criticized by federal court of
appeals judges for an exaggeration of the availability of evidence in many
countries of origin (for example, see Judge Posner in the Seventh Circuit
opinion in Iao v. Gonzales 2005, 533–35). Further compounding factors
include the reality that over three-fourths of the applicants do not speak
English (any one of 389 languages may be spoken at the hearings), and that
most applicants are not represented by counsel, requiring judges to guide
lawyerless individuals through the proceedings, advise them of their rights and
options for relief of removal, and answer questions (Transactional Records
Access Clearinghouse [TRAC] 2009; Alexander 2006).
In addition, IJs face serious institutional hurdles such as a heavy
workload,8 a growing case backlog,9 and little staff assistance.10 IJs complain
about “the constant drumbeat of case completion goals,” the requirement
that judges must “rule promptly at the end of the hearing in the form of
lengthy, detailed and extemporaneous oral opinion with little or no time to
reflect or to deliberate,” that making credibility determinations “is extremely,
extremely difficult,” and most importantly, that “there is not enough time to
do research and adequately read about country conditions” (Lustig et al.
2008, 65–66). Clearly, these are overburdened and underresourced courts
with high stakes for applicants. The president of the judges association
recently complained that “for some people, these are the equivalent of death
penalty cases, and we are conducting these cases in a traffic court setting” (as
cited in Becker and Carbrera 2009).
© 2013 The Authors
Law & Policy © 2013 The University of Denver/Colorado Seminary

266

LAW & POLICY

October 2013

The most frequent criticism of the IJs has been the disparities in grants and
denials among them (e.g., Ramji-Nogales, Schoenholtz, and Schrag 2009;
TRAC 2006), which suggest the influence of the judges’ policy preferences or
personal biases. Law professors argue that subjects such as asylum, which
“inspire ideological or emotional fervor would seem to have the greatest
disparate outcomes, since the flesh-and-blood adjudicators who decide the
cases will have extra reason to resolve the more indeterminate questions by
resort to visceral beliefs and emotional impulses” (Legomsky 2007, 442). Law
specifically notes that asylum cases invoke highly charged political issues
and is “an area of law that divides the Ninth Circuit along ideological lines,
a fact acknowledged by the judges themselves and borne out by the data”
(Law 2005, 830).
The nature and the context of these decisions lead to reliance on policy
preferences in decision making. The lack of certainty in legal standards, the
frequent lack of corroborating evidence, and the complexity of credibility
determinations invite the use of motivated reasoning in which directional
(or policy-motivated) goals overwhelm accuracy goals (Braman and Nelson
2007). The prominence of these directional motivations is important to our
cognitive approach to judging because these directional or policy goals will
tend to induce what Bartels (2010) has termed top-down decision making.
In a top-down approach, the judge brings a theory or predisposition to the
case—this is analogous to the ideological proclivities that U.S. Supreme
Court Justices bring to cases. This top-down approach is contrasted with a
bottom-up approach in which facts are evaluated deliberately, and decision
making is constrained by the manner in which the law dictates the treatment
of those facts. We develop these concepts further in the following section.
An additional contextual factor—the overwhelming workload of IJs—
further induces reliance on policy predispositions to decide cases and likely
increases IJs’ reliance on informational cues to decide cases (Baum 2010).
Thus, rational litigant behavior is difficult because of the unpredictability of
the BIA on appeal, since it will be difficult to predict in any given case how
the reviewing authority would treat cases with highly ambiguous facts and
few legal constraints. This means that institutional control of these adjudicators is diminished, since rational litigant behavior is a necessary precondition for bringing cases deviating from the principal’s preferences that will
allow it to control agents lower in the hierarchy (Songer, Cameron, and Segal
1995). We turn to the judicial behavior literature to further explore these
issues.

JUDICIAL BEHAVIOR AND JUDGING IN ASYLUM CASES

Scholars of judicial behavior have tended to focus their attention on three
interrelated sets of explanations for judicial choice: attitudinal, strategic,
and legal models. In brief, the attitudinal model holds that judges primarily
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pursue their policy preferences (e.g., Segal and Spaeth 2002); the strategic
model holds that judges will pursue their policy preferences in light of the
preferences of other important actors, such as other judges on the same court,
the court above them in the judicial hierarchy, or other relevant institutions
(e.g., Epstein and Knight 1998); and the legal model assumes that judges’
choices are constrained by the dictates of precedent, the plain meaning of
statutes, and the intent of the framers of statutes (e.g., Gillman 2001). Of
these models, we focus on the attitudinal model for reasons explained above
and explored further below. To this explanation, however, we add an explicitly cognitive approach. In essence, we posit that the policy preferences of
IJs influence their decisions in asylum cases, but that U.S. asylum law also
imposes some constraints on the use of the policy proclivities of an IJ. We
believe that a comprehensive model of IJ decision making approximates a
situation in which an IJ, under tremendous time pressure and unsure of the
credibility of an asylum seeker, will use policy predispositions to help process
both legally relevant and legally irrelevant facts. The cognitive approach is
operationalized in our model as the differential weights placed by an IJ on
particular facts, which we believe will vary with the policy predispositions
of the judge. A similar approach has been usefully summarized by Bartels
as a mix of top-down and bottom-up approaches. After summarizing the
attitudinal aspects of asylum decision making, we integrate an attitudinal
approach with this cognitive process.
As noted above, asylum decision making is likely to activate ideological
schema, making the attitudinal model an appropriate choice by predicting
that liberal IJs are more likely than conservative IJs to grant asylum. The
asylum decision is likely to be dichotomous in nature making a compromise
position unavailable: a person is either allowed to stay in the United States or
not, and coupled with infrequent appeal and reversal, the decisions have an
air of finality (Baum 2010). Therefore, judging these cases with policy proclivities in mind is relatively easy, since asylum cases are likely to activate
predetermined schema and the choice is dichotomous. Moreover, as discussed earlier, IJs have much discretion in their decision making, given the
voluminous caseload, low likelihood of appellate review, and the high threshold of the reasonableness standard. We believe, given these facets of decision
making in the U.S. asylum process, that an IJ’s policy predispositions will be
highly determinative of his or her likelihood of granting asylum.
The applicability of strategic and legal approaches must be assessed for
asylum decision making. Strategic decision making is less likely in asylum
cases than it is in other kinds of decision contexts. Reversal by the BIA is
unlikely, with only 11 percent of all asylum decisions reversed. Additionally,
the difficulty of predicting what the reviewing authority will do with ambiguous facts in any specific case inhibits hierarchical control. Moreover, IJs do
not decide cases in panels and, therefore, have little to fear from other IJs in
terms of review. The vagueness and ambiguity of asylum cases also lessons
applicability of the legal model to the decision making of IJs (Baum 2010;
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Legomsky 2010). Nevertheless, we do find some evidence that IJs make
decisions that reflect the assessment of legally relevant factors.
We know from the literature that asylum grant rates are influenced by
extralegal factors such as U.S. military aid or trade relations (Rottman,
Fariss, and Poe 2009; Rosenblum and Salehyan 2004), or potential indicators
of a bogus asylum seeker (Keith and Holmes 2009). In the European Union,
Neumayer (2005) finds divergent recognition rates for applicants of the same
nationality and doubts that the differences are due to individual case factors.
The work of Bohmer and Shuman (2008) suggests that asylum adjudicators
in both the United States and the United Kingdom perceive evidence and
facts through limited cultural filters. In addition, the disparities in grant and
denial rates among judges, even within the same court (e.g., Ramji-Nogales,
Schoenholtz, and Schrag 2007; TRAC 2006), suggest the influence of the
individual judge’s policy preferences or personal biases. Our expectation is
that these extralegal factors will tend to be emphasized differently depending
on an IJ’s policy predisposition.
As noted, we adopt a cognitive approach to decision making in asylum
cases to explain this variation. Essentially our approach is that IJs use a
mixed process—in which their policy predispositions are moderated in
certain circumstances but not in others. Bartels (2010) describes this type of
process as a continuum ranging from totally top-down decision making,
in which the predispositions that a judge brings to a case predominate any
new information he or she encounters, to totally bottom-up decision making,
in which a decision maker objectively scrutinizes the facts before him or her.
We believe that the “norms” factors, such as the level of human rights abuse
reported in a country, are likely to be evaluated in a more bottom-up fashion
(i.e., somewhat objectively),11 whereas, material and security concerns, such
as whether the applicant is from a country producing high numbers of illegal
immigrants, are likely to be evaluated in a more top-down fashion (i.e.,
somewhat subjectively). Put differently, IJs will assess human rights conditions in a manner that is less contingent on their own policy preferences than
their assessment of material and security concerns, which will be more contingent on their policy predispositions.
This hypothesis is premised on three important facts about IJ decision
making. First, asylum law dictates that IJs should consider the likelihood of
persecution should an applicant be returned to a country (Legomsky 2010),
but the law does not direct judges to consider the material or foreign policy
interests of the United States in making asylum determinations. Second,
given the severe time constraints under which IJs make decisions, their search
for information about a particular applicant is limited (Lustig et al. 2008).
Therefore, the IJ in a case is heavily reliant on U.S. State Department reports
about an applicant’s country, and these reports are almost solely concerned
with the human rights situation in a country (Bohmer and Shuman 2008).
Thus, the fact that the law dictates consideration of human rights conditions,
and the fact that this evidence is some of the most readily available evidence
© 2013 The Authors
Law & Policy © 2013 The University of Denver/Colorado Seminary

Keith et al.

AN ATTITUDINAL AND COGNITIVE APPROACH

269

in a case, means human rights conditions should be evaluated in a more
bottom-up fashion than material or security concerns. In addition, factors
such as the level of trade between the applicant’s country and the United
States—the type of thing that the literature refers to as a material interest—
are not presented to IJs and are not supposed to be considered in determining
an asylum application. Therefore, these types of factors are likely to be
evaluated in a manner that is closer to the top-down end of the decisionmaking continuum—that is, treatment of this type of variable should be
dependent on a judge’s policy proclivities. Third, IJs are trained by the EOIR
to evaluate and make credibility determinations with respect to the likelihood
of persecution should an applicant be returned to their country of origin, but
they are not trained to make their determinations on the basis of any other
factors (see Immigration Judge Benchbook 2009).
Psychological approaches to decision making indicate that two interrelated factors will tend to make decision makers approach particular facts
from the bottom up: accountability and fear of invalidity. When decision
makers must justify their decisions to someone else (when they are accountable), they tend to be more objective in their decision making (Lerner and
Tetlock 1999). In addition, when decision makers must fear invalidity (in this
case being overturned) they tend to take a more bottom-up approach to their
decision making (Fazio and Townes-Schwen 1999). Importantly, because
review of an IJ’s decision is to be premised on asylum law, and because
asylum law dictates consideration of certain facts but not others, these two
factors, accountability and fear of invalidity, should work to make evaluation of human rights concerns more objective than other factors.
To summarize, we theoretically derive two major hypotheses about the
decision making of IJs in asylum cases. First, asylum implicates clearly
identifiable and emotionally compelling policy choices. Given the fact that
review of IJ decisions is unlikely, and that when it does occur it will not be
predictable, we believe that IJs will use their policy predispositions to guide
their decision making. Specifically, IJs with liberal policy preferences will be
more likely to grant relief than will IJs with conservative policy preferences.
Second, the assessment of extralegal factors, such as material and security
interests, will be more subjective than the treatment of legal factors such as
human rights conditions. Specifically, we expect the effect of legal factors will
not vary significantly across the liberalism of IJs, whereas the effect of extralegal factors will vary across the IJs’ liberalism. Together, we show that these
two hypotheses explain a good deal of the observed variation in IJ decision
making.

DATA DESCRIPTION

We examine 329,101 asylum cases decided by IJs from 1997 to 2004. This
period captures cases that were decided between two significant changes in
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immigration law: the 1996 Illegal Immigration Reform and Immigrant
Responsibility Act (IIRIRA), whose most significant changes include “a
new ‘expedited removal’ procedure and ‘credible fear’ screening for asylum
seekers arriving at ports of entry with no documents or with documents
suspected to be false” (Anker 2011,11), as well as increasing the grounds for
mandatory detention, and imposing “a one-year deadline on applying for
asylum, delay in work authorization eligibility, and prompt adjudication of
asylum applications” (Cianciarulo 2006, 110–11) and the 2005 Real ID Act,
which “requires asylum seekers to demonstrate that their race, religion,
nationality, membership in a social group, or political opinion represents
a ‘central reason’ for the persecution they suffered or fear” (Kerwin 2005,
756–57).12 Our analysis is limited by data restrictions. First, IJs do not
publish their opinions. Second, Congress has placed strict privacy restrictions
on asylum cases. The EOIR will only release the form of relief requested,
the case outcome, the applicant’s country of origin, language spoken, and
whether or not the applicant had a lawyer.

DEPENDENT VARIABLE

Our unit of analysis is the individual case decision. See the online appendix
for a complete description of the data and sources (http://www.utdallas.edu/
~lck016000/research.htm). Only cases decided on the merits are included.
Following the asylum literature, we code outcomes as one in cases in which
the judge makes a grant of asylum, a conditional grant, or some other form
of relief. Denial of any form of relief is coded as zero.

IJ POLICY PREFERENCES

The judicial behavior literature portrays judicial votes on rights claims as a
liberal-conservative dichotomy, with support of rights claims considered
liberal and support of the government interests over the rights claims considered conservative (e.g., Segal and Spaeth 2002). This dichotomy has been
applied to antialien/proalien behavior in federal immigration cases (e.g.,
Williams and Law 2012; Ocepek and Fetzer 2010; Westerland 2009; Law
2005). Following the asylum and judicial behavior literatures, we believe that
the ideological divide on asylum issues does parallel that of other immigration issues, with the antiasylum viewpoint reflecting more closely conservative or right-wing perspective, and the proasylum viewpoint reflecting
more liberal or left-leaning perspective of both U.S. and European politics.
However, we also feel that a more specific measure of ideology may be more
apropos in this instance for the reasons we discuss below.
To measure judicial policy preferences, studies of judges below the level of
the U.S. Supreme Court have turned to surrogates, such as the party affiliation of the judge, or the appointing president’s party affiliation (e.g., Ocepek
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and Fetzer 2010, specifically in regard to immigration issues; George and
Epstein 1992; Tate and Handberg 1991), measures of the appointing president’s liberalism (Segal, Howard, and Hutz 1996), or presidential ADA
scores (Zupan 1992), which have been highly successful in predicting the
liberalism of judges’ subsequent votes. Information about the party affiliation of IJs is unavailable. We conducted considerable research, looking for
potential identifying links, such as contributions to political parties or candidates, and even utilized the exact string searches that Monica Goodling
et al. had followed during the Bush administration to vet potential Department of Justice hires (U.S. Department of Justice Office of the Inspector
General 2008). However, we found almost no party links to judges. A reasonable alternative approach suggested by the literature is to simply include
the ideology of the appointing president. Yet others have argued that a
general ideology measure may not be useful in studies of specialized courts
or in technical cases (e.g. Miller and Curry 2009; Baum 1994; Jucewicz and
Baum 1990). Further, given the self-selecting nature of IJ hiring, presidential
ideology is not likely to be a useful surrogate of IJs’ ideological leanings in
regard to asylum.
Instead, we create a more narrowly focused measure that provides an
approximation of a judge’s policy predisposition specifically toward immigration issues, which we believe is more useful for this study than a general
indicator of ideology, such as party of the appointing president, given that IJs
are not typically visible appointments for a president.13 Furthermore, our
more narrow measure of ideology avoids a problem that some critics argue
is endemic to the measure of ideology generally: “judicial ideology may be
a multidimensional phenomenon, such that a judge who is liberal in one
context may be moderate or conservative in another, or the labels ‘liberal,’
‘moderate,’ and ‘conservative’ may not seem applicable at all” (Fischman
and Law 2009, 136). By creating a measure that is specific to one area of
law—here asylum decision making—we lessen the potential for multidimensionality in preferences to obscure our findings. Indeed, previous studies
of asylum decision making in Canada have utilized both background characteristics and measures of ideology as determined by experts in asylum and
immigration law in attempting to discern judges’ policy predispositions
(Gould, Sheppard, and Wheeldon 2010). Other early studies have also turned
to the judges’ background characteristics, arguing that they ‘reflect similar
socialization processes and life experiences, which in turn produce similar
attitudes and ultimately behavior (votes)’ (Gryski, Main, and Dixon 1986,
528). Tate and Handberg posit that “the kinds of personal experiences and
exposure the judges have had during their lives” serve as “indicators or clues
about life experiences and judges perspectives toward cases” (1991, 460).
Moreover, attorneys with certain values and beliefs tend to be drawn to
certain careers, such as an immigration-related nongovernmental organization (NGO), a position in corporate law, or in academia. In addition, there is
strong evidence that the background characteristics that we consider in this
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article have been used by key actors in the asylum decision-making bureaucracy specifically as cues for the likely policy preferences of asylum
adjudicators. For instance, when Janet Reno sought to increase the size of the
BIA in the 1990s, she was careful to select members who had backgrounds in
academia, private practice, and advocacy on behalf of immigrants to balance
what was thought to be an overweening dominance by those with a background in government enforcement of immigration laws (see Schoenholtz
2005). Further, when John Ashcroft sought to streamline the BIA, he
removed those judges that had previous experience working in NGOs and on
behalf of immigrants. To this end, we examine the IJ’s career path to create
a tightly focused proxy for a policy predisposition toward immigration rights
and asylum. We believe our measure is a strong proxy for immigration
liberalism in the IJs’ career paths that likely reflects a socialization process
that we discuss further below. Additionally, we believe it reflects that the
early career selections of some IJs may indicate an underlying policy proclivity that is subsequently strengthened through additional career socialization.
For example, a conservative individual may be more likely to seek out a job
as an Immigration and Naturalization Service (INS) agent or a prosecutor.
As a result, these career experiences are likely to reinforce those underlying
proclivities.
Our conceptualization of IJs’ career socialization, or career path as a proxy
for immigration liberalism, is informed by (1) the literature on public attitudes toward immigrants, which suggests that social interactions inform
these attitudes; (2) the empirical work of Ramji-Nogales, Schoenholtz, and
Schrag (2009); and (3) the assumptions of U.S. attorneys general, as discussed above, such as Reno and Ashcroft. The immigration and public
opinion literatures suggest that exposure to the academic environment and
liberal arts education, which “emphasizes the legitimacy as well as the desirability of cultural and personal differences,” may increase individuals’ tolerance and receptivity to immigrants (Hoskin 1991, 115). Further, meaningful
social and occupational interactions with immigrants can “demonstrate the
ease of living with such differences” (Hoskin 1991, 115; see also Fetzer 2000;
Espenshade and Calhoun 1993). Similarly, we expect that judges with prior
work experience in academia, at an immigration-related NGO, and in
corporate law will be more receptive and less hostile to immigrant claims for
asylum. We also include two other types of experience—private practice
experience and generic NGO experience—that may reflect a similar socialization to be disposed toward rights claims. Ramji-Nogales, Schoenholtz,
and Schrag (2009) found that judges with prior private experience were more
likely to grant than deny, an expectation shared by Ocepek and Fetzer (2010).
We also examine prior military experience with the expectation that it will
socialize the judge to favor the governments’ interests over the rights claims.
However, it is possible that some types of military experience would foster a
broader, international perspective that might be less hostile to immigrant
claims.14 Consistent with the judicial behavior literature, we expect that IJs
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with prior federal experience in enforcement or prosecutory roles will be
more likely to support the government’s claim over the rights’ claim.15 Thus,
we expect that judges’ with prior career experience in the INS, at the Department of Homeland Security, or experience at the EIOR will be socialized to
be more anti-immigrant and tend to deny asylum more often. We follow
Songer, Ginn, and Sarver’s (2003) methodology and employ factor analysis
to create a factor score for the predisposition of the judge toward immigration rights, which we label “liberal policy preferences.” We use the labels
“liberal” and “conservative” for the ease of communication but emphasize
here that we do not claim the measure captures the general liberalism or
conservatism of the judges’ policy proclivities; rather it narrowly focuses on
immigration liberalism.
In summary, we use a factor analysis of eleven socializing career experiences to represent the career socialization of IJs to create a proxy for their
policy views toward immigration and asylum.16 We code prior experience in
the following capacities: the INS, the Department of Homeland Security
(non-INS), the EOIR, an NGO, an immigration-related NGO experience,
the military, a law school, private practice, prior judicial experience, corporate law, or time as a prosecutor. We retain the first factor from this analysis,
which measures the immigration liberalism of the judge. Although the factor
analysis creates a number of factors, it is clear that the first factor measures
judicial liberalism, given the factor loadings, and that the first factor is, by
far, the most significant factor in the data. Higher scores indicate greater
liberalism. The online appendix contains an elaboration of our creation of
this factor score for liberal policy preferences.
HUMAN RIGHTS CONDITIONS

While we do not have access to the individual evidence presented by the
applicants, we are able to assess the general human rights in their country of
origin, which we believe is an appropriate focus for our analysis. As a leading
asylum law expert (Anker 2011) notes, current asylum law “emphasizes the
salience of human rights conditions in the applicant’s country in determining
whether the applicant has a well-founded fear” and thus the applicant’s
circumstances must be evaluated in the context of general conditions in his
or her country of origin,” and, moreover, she argues that “evidence related
to human rights conditions in the country of origin is relevant, indeed central,
to all aspects of an applicant’s claim for protection” (57–58). Anker (2011)
reports that the federal courts, the BIA, and Asylum Office recognized the
key role of U.S. Department of State country reports of general human rights
conditions. For example, the Ninth Circuit writes, “Our case law well establishes that the country report from our Department of State is the ‘most
appropriate’ and ‘perhaps best resource,’ for determining country conditions” (Lal v. INS 1999, 1068), and other circuits have criticized IJs and the
BIA for not giving enough weight to the country conditions evidence (Anker
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2011, 115, citations within). To assess the level of human rights abuse in
the sending country, we employ Gibney’s five-point measure of state-level
personal integrity rights abuse, based specifically on the State Department
human rights reports. Gibney’s measure is one of the standard measures of
political repression that has been utilized in the empirical human rights
literature for over three decades (for an exhaustive list, see http://www.
politicalterrorscale.org/bibliography.php; see also Wood and Gibney 2010).17
The abuses captured in this scale are arguably the most egregious forms of
human rights abuse (Keith 2011; Poe and Tate 1994). The categories within
the scale are as follows18:
(0) Countries under a secure rule of law, people not imprisoned for their
views, torture is rare or exceptional. . . . Political murders extremely rare.
(1) A limited amount of imprisonment for nonviolent political activity. Few
persons affected, torture and beating exceptional. . . . Political murders
rare.
(2) Extensive or recent history of extensive political imprisonment. Execution or other political murders and brutality common. Unlimited detention for political views accepted.
(3) Practices of level 2 expanded to larger numbers. Murders, disappearances
are common, but terror affects primarily those who interest themselves in
politics or ideas.
(4) Terrors of level 3 expanded to the whole population. No limits on means
or thoroughness with which leaders pursue personal or ideological goals
(Gastil 1980).
In addition, we follow the asylum literature and include a measure of
institutionalized democracy (Polity IV’s eleven-point additive scale, Marshall
and Jaggers 2013) on the assumption IJs will tend to associate the threat of
persecution with authoritarian regimes and may be more skeptical of asylum
claims from highly democratic countries.
U.S. MATERIAL AND SECURITY INTERESTS

Rosenblum and Salehyan (2004) delineate U.S. instrumental interests as
those that seek “to preserve good relations with allies (i.e., by rejecting their
refugees), to weaken opponents (i.e. by accepting their refugees), and to limit
‘back-door’ access to the United States through illegitimate asylum claims”
(681). Following Rosenblum and Salehyan, we include four indicators:
a variable measuring logged total trade between the United States and the
home country, a dummy variable for countries that are recipients of U.S.
military aid, and a dummy variable that delineates the top ten undocumented
immigrant sending countries. We also include an additional indicator to
capture the level of economic development in the country of origin—
the World Bank Development level—which is a four-point scale with zero
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representing the lowest level of development and three the highest. While
Rosenblum and Salehyan used only the undocumented immigrant sending
country as an indicator of a potential bogus asylum seeker, previous work
has demonstrated the level of economic development of the sending country
may also serve as such a cue (Holmes and Keith 2010; Keith and Holmes
2009).
INTERACTIONS

One of the most important dimensions we seek to model is the interaction
between these six norms and interests indicators and judges’ policy leanings.
Thus, we interact each of the six variables with the immigration liberalism
scores. We use these interactions to determine whether the assessment of a
given factor is contingent on immigration liberalism. Therefore, we use
these interactions to assess our second hypothesis concerning the cognitive
approach to IJ decision making.

CONTROLS

We include eight control variables, three of which are measures specifically
linked to the applicant. We create dummy variables for whether the applicants are English-speakers or Arabic-speakers. We also include a dummy
variable for whether the applicant had legal representation. Additionally, we
consider gender of the judge. The judicial behavior literature suggests that
female judges vote more liberally than male judges, but the results vary by
courts and case area (see Ocepek and Fetzer 2010; Boyd, Epstein, and Martin
2008; Peresie 2005; Songer and Crews-Meyer 2000; Gryski, Main, and Dixon
1986). Songer and Crews-Meyer suggest that “female judges may be quicker
to empathize with underdogs in a variety of civil liberties issues since these
judges have either experienced or witnessed the problems involved in being a
political minority” (759). Ramji-Nogales, Schoenholtz, and Schrag (2009)
note that such experiences “might make female judges more sympathetic
to stories of persecution, as well as more conscious in eliminating their own
biases from the decision making process” (47–48). They also suggest that
the gender effect may reflect greater empathy toward the applicant and a less
combative setting that may result in a more coherent testimony.
We include three measures of U.S. domestic conditions, which may influence the judges’ general probability to grant or deny asylum. The first two are
measures of the national unemployment rate and the national change in per
capita gross domestic product (GDP). We also control for whether the immigration court is located in a border state as judges on these courts may face a
different mix of asylum seekers. This variable controls for the possibility that
the applicant pool in states with border points of entry may vary from that of
other states. These courts may hear more defensive cases in which judges
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assume post hoc claims are bogus, since the applicants did not make a claim
of asylum until facing deportation. On the other hand, border control and
expedited removal procedures at ports of entry may actually serve as a filter,
eliminating many of the likely bogus claims early in the process. Thus, we are
agnostic about the direction of the control variable. Finally, we include a
dummy variable for applications initiated in the immigration courts prior to
IIRIRA (pre-IIRIRA) to control for the applicants who will not have gone
through the winnowing process of expedited removals at points of entry that
IIRIRA put in place.

RESULTS

We estimate a multilevel model with a random intercept that varies across
each of the IJs. The two-level approach accommodates the natural structuring of the data in which applicants nest within judges—that is, applicants
appear before one and (usually) only one judge, whereas judges will hear the
cases of multiple applicants. Further, allowing the intercept for judges to vary
randomly allows us to take into account any clustering due to the tendency
for the same IJ to decide cases similarly based on unobserved characteristics
of that judge. Finally, this allows us to analyze the extent to which judges
with different policy proclivities conditionally treat the factors associated
with granting asylum. In short, the two-level random intercept model allows
us to ask the substantive question we are interested in while also accounting
for the structure of the data. We include six cross-level interaction terms in
the model by interacting our immigration liberalism variable with each of the
variables related to the norms and interests debate in the IR literature on
asylum decision making.
First, we estimated a simple model to build upon the standard asylum
models in the field. The benefit of this model is that it allows us to demonstrate the importance of immigration liberalism unconditionally. The results
are presented in the first two columns of Table 1. We then estimated the
model with interactions between immigration liberalism and the material
interests, security interests, and humanitarian factors. This second model
allows us to evaluate the extent to which our cognitive approach to decision
making is applicable. By evaluating the interactions terms, and their associated predicted probabilities, we can determine the extent to which “norms”
and “interests” are treated objectively by IJs. The results of this model are
reported in the last two columns of Table 1, under the Model 2 heading.
We will only briefly discuss Model 1 and discuss more thoroughly the model
with interactions. Our models fit the data well. Our decision to fit a random
intercept, which varies across each of the 244 IJs, is supported by the data.
The Wald c2 statistic for both models as a whole is highly statistically
significant. More interestingly, the likelihood ratio test comparing our
models with a random intercept to a simple logit model suggests that our
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models with random intercepts fit the data significantly better than a model
without a random intercept. Another benefit of a random intercept model is
that we can account for how much of the variance in the granting of asylum
is attributable to each level in the data (Raudenbush and Bryk 2002). If the
process of asylum decision making were entirely based on the characteristics
of applicants, we would expect that none of the variance in the granting of
asylum would be attributable to the IJ. Our estimate of the intraclass correlation coefficient from an empty model, which contains no independent
variables, suggests that 14.4 percent of the variance in the decision to grant
asylum occurs at the judge level.
All of the variables in the model are statistically significant and in the
predicted direction with the exception of one control variable: border state.
The substantive impact of the judge an asylum seeker faces is significant.
Using the coefficient from Model 1, a change in immigration liberalism from
the minimum (zero) to the maximum (3.8) (i.e., increasing the liberalism of
the judge), increases the predicted probability of a vote to grant asylum by
twenty-five percentage points in the unconditional model. Coupled with the
fact that over 14 percent of the variance in outcomes occurs at the judge level,
the substantive effect of the immigration liberalism of the judge is strong
evidence that the decision making of IJs is partially driven by their policy
preferences and that variation of outcomes across judicial policy predispositions is partially responsible for the divergence of grant rates across judges.
Thus, our first hypothesis that IJ decisions are influenced by their policy
predispositions toward immigration issues is strongly supported in our
analysis. Furthermore, our results suggest that both norms and interests
matter, across a board range of indicators, even while controlling for a
significant number of factors related to the judge, the applicant, and domestic
economic conditions in Model 1.
In Figure 1, we graph the effects for the interacted terms for continuous
measures in Model 2 to visualize the influence of IJ liberalism in different
contexts. The first major finding is that there is still a considerable difference
between IJ’s liberalism scores in the tenth percentile (conservative) and those
in the ninetieth percentile (liberal). In the first panel of Figure 1, we plot the
differences between conservative judges and liberal judges with respect
to trade. We have selected two extralegal/national interest factors that are
recognized to be influential on asylum outcomes. First, the effect of trade
is as predicted. If the United States trades with the country the individual
is fleeing, there is a reduced likelihood that the applicant will be granted
asylum. The shifted intercepts here show the effect of the IJ’s policy
preferences—no matter the level of trade between the sending nation and
the United States, the liberal IJ is considerably more likely than the conservative IJ to admit an applicant. Note that this true for all of the graphs in
Figure 1—liberal IJs are universally more likely to admit an applicant than
are conservative IJs, consistent with Hypothesis 1. Moving from the lowest
level of trade to the highest, a conservative IJ’s likelihood of granting asylum
© 2013 The Authors
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decreases from 0.45 to 0.19, whereas, for a liberal IJ, the decrease is from 0.67
to 0.40. Second, the plot in the second panel displays the effect of the level of
development of the sending nation on the likelihood of admission. Again, our
expectations are met here as applicants from more developed countries are
significantly more likely to be admitted than those from less developed countries, who may be viewed as economic opportunists instead of real asylum
seekers. Going from least developed to most developed, a conservative IJ’s
probability of granting asylum increases from 0.24 to 0.39, and a liberal IJ’s
probability of granting asylum increases from 0.36 to 0.68.
Next, we select two factors that judges are trained to consider as legitimate
factors in assessing asylum applications. The third panel of Figure 1 displays
the effect of the level of human rights abuse in the sending country on the
likelihood of a grant of asylum. The effects here are as we would predict, with
higher levels of abuse leading to a greater likelihood of a grant. For a
conservative judge moving from the lowest level of human rights abuse to the
highest level of abuse increases the probability of a grant of asylum from 0.19
to 0.35; similarly, for a liberal judge, the probability of a grant changes from
0.38 for the lowest level of human rights abuse to 0.62 for the highest level. As
presented in the graph in the fourth panel of the figure, the more democratic
the sending country, the less likely is a grant of asylum. Moving from the
lowest level of democracy to the highest, a conservative judge’s probability
of a grant decreases from 0.32 to 0.21, and a liberal IJ’s probability of a grant
decreases from 0.56 to 0.43.
The changes across the dichotomous interactions are presented in
Table 2. The first two rows in Table 2 show the effect of the United States
sending military aid to the sending country. Interestingly, judges respond
differently to military aid; a conservative IJ (at the tenth percentile in the
data) becomes less likely to grant asylum in the presence of military aid
with the sending country (moving from a 0.32 probability of a grant to 0.26)
while a liberal IJ (at the ninetieth percentile) actually becomes more likely to
grant asylum to an applicant from a sending country to which the United
States sends military aid (changing from a 0.46 probability when there is no
military aid to a 0.50 probability when military aid is present). The last two
rows of Table 2 present the effects on an applicant of coming from a top-ten
source country of illegal immigrants to the United States. It does not appear
Table 2. Effects for Dichotomous Interactions

Dichotomous Interactions
Military Aid
No Military Aid
Top-Ten Illegal Sending Country
Not Top-Ten Illegal Sending Country

Conservative Policy
Preferences

Liberal Policy
Preferences

0.26 [0.23, 0.30]
0.32 [0.28, 0.36]
0.27 [0.23, 0.30]
0.26 [0.23, 0.31]

0.50 [0.41, 0.58]
0.46 [0.37, 0.54]
0.39 [0.31, 0.47]
0.50 [0.41, 0.58]
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that conservative IJs react to whether the applicant comes from a country
known for producing illegal immigrants (essentially granting asylum 0.26 of
the time in both scenarios), whereas liberal IJs react rather strongly to the
fact that the applicant comes from a country that produces many illegal
immigrants (decreasing their likelihood of granting asylum from 0.50 to
0.39).
Judges with liberal policy proclivities respond to the absence of indicators that the applicant is a bogus asylum more strongly than judges with
conservative policy proclivities. It appears that when freed of some doubt
that the applicant is an economic migrant, the liberal judge is even more
likely to grant asylum, whereas conservatives who have a underlying antiimmigrant proclivity in these cases appear to be unmoved by the absence
of abstract indicators that the applicant is not economic migrant. Conservative judges then tend to respond cautiously toward applicants who are
fleeing states that receive U.S. military aid, perhaps unconsciously not
wanting to offend a military ally by painting it as an abusive regime, and
perhaps perceiving individuals fleeing a military ally as a potential threat. It
is more difficult to explain why more liberal judges would be slightly more
inclined to accept an applicant from a state receiving U.S. military aid. It
may reflect a liberal perception of U.S. history of supporting rights-abusive
regimes.
Our model unveils a complex reality in which judicial policy proclivities
do not have a constant influence in every context. The interacted model
allows for deeper insight, particularly in that we can assess how the predicted probability of a grant of asylum changes across values of the specific
norm or interest variables by the judge’s immigration liberalism. In essence,
Model 2 allows us to ask not just whether the policy preferences of IJs enter
into the decision-making process but also how those preferences enter the
process. Recall, our theory of judging is premised on the notion that the
interpretation of the human rights conditions will be constrained somewhat
by U.S. asylum law, by the training that IJs receive, and by the evidence
that they are most likely to access. This is borne out by examining the extent
to which the interpretation of a factor differs between an IJ at the tenth
percentile of immigration liberalism and one at the ninetieth percentile. In
order to test Hypothesis 2, we present in Table 3 a set of four scenarios to
demonstrate the extent to which human rights conditions constrain the use
of asylum predispositions in decision making compared to the evaluation of
material and security concerns. The first set of scenarios holds the human
rights conditions constant at the average values for each variable while
varying the material and security interest variables from an alignment unfavorable to a grant (high trade, presence of military aid, applicant from
top-ten illegal country and low development) to an alignment favorable
to a grant (low trade, no military aid, applicant not from top-ten illegal
country and high development). The first two columns show the predicted
probabilities and 95 percent confidence intervals for each scenario for a
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Table 3. Constraint Imposed by Human Rights Concerns
Conservative
Policy
Preferences

Liberal Policy
Preferences

Conservative Liberal
Absolute
Absolute
Difference Difference

High Material & Security Interest 0.15 [0.13, 0.18] 0.20 [0.14, 0.25]
Low Material & Security Interest 0.63 [0.58, 0.68] 0.86 [0.83, 0.91]

0.48

0.66

High Human Rights Concerns
Low Human Rights Concerns

0.27

0.34

0.42 [0.37, 0.46] 0.66 [0.59, 0.74]
0.15 [0.13, 0.18] 0.32 [0.24, 0.39]

conservative judge (tenth percentile of immigration liberalism) and a liberal
judge (ninetieth percentile of immigration). The last two columns show the
absolute difference across the scenarios for a conservative judge and for a
liberal judge. It is these values in which we are most interested. For the
conservative judge, the change across the high and low material and security
interest scenarios is forty-eight percentage points; it is sixty-six percentage
points for the liberal judge. Compare these numbers to those below them in
the table, where we have held the material and security concerns constant at
the average values for each variable and varied the human rights variables.
In the third row, the high human rights concerns scenario, the democracy
score is set to zero, and the human rights abuse score is set to four; in the
fourth row, the low human rights concern scenario, these numbers are set to
ten and zero, respectively. Across these two scenarios, both the conservative
judge and the liberal judge demonstrate greater constraint, with absolute
differences of twenty-seven percentage points and thirty-four percentage
points. The increased level of constraint in the human rights scenarios is
evidence for the cognitive approach we have proposed. As the material,
security, and human rights conditions associated with an applicant’s
sending country vary, the assessment of the applicant’s likely material and
security characteristics are more dependent on the policy proclivities of the
IJ evaluating the applicant than are the human rights conditions. This is
indicated by the absolute differences across the four scenarios in Table 3.
These differences in the material and security scenarios (first two rows of
Table 3), are greater than are the differences across the human rights scenarios in the bottom two rows of the table. This is important because it
highlights that the consideration of human rights conditions, as specified by
U.S. asylum law, is a relative constraint on the use of policy proclivities by
IJs—at least when compared to consideration of extralegal material or security concerns. Put differently, IJs will evaluate two applicants that have the
same material interests attached to their applications (say coming from a
countries with the same World Bank development score) with more variation than they will two applicants with the same humanitarian factors
attached to the application (for example, the Polity Democracy score of the
sending countries).
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CONCLUSION

This article identifies reasons for the wide disparity in asylum grant rates by
IJs. The previously recognized competing influences of norms versus interests
operate differently across judges according to the immigration liberalism of
each judge. We have specified an underlying causal mechanism for the operation of these preferences in asylum cases—a cognitive process that accounts
for the individual weight that a judge may give national security, economic
issues, or human rights cues—while controlling for a variety of factors that
may influence the judges’ decisions. We demonstrate that the large effects for
immigration liberalism primarily enter the asylum decision-making process
through the extralegal consideration of the material and security interests of
the United States, and that humanitarian concerns impose some constraint
on the use of policy preferences. Thus, we provide insight into both the
empirical and normative debate within international relations concerning
norms versus interests. The extent to which each matters in asylum outcomes
depend upon the judge the applicant draws, the judge’s immigration policy
proclivities, and the minimal constraints imposed by U.S. asylum law.
Further, the apparent randomness of the variation between IJ grant rates can
be explained by applying basic cognitive and political science theories of
judicial decision making. We explain, for the first time to our knowledge, the
variation in grant rates among IJs in a theoretically driven manner that is
empirically sophisticated.
Our findings raise significant policy concerns. Is the United States’ asylum
policy implemented in a manner that is fair and consistent? Are outcomes
driven by the judge one draws? The evidence here suggests that it is does
matter which judge hears an applicant’s claims, particularly when material
and security concerns may be an issue for an applicant, and the potentially
combined effect can substantially alter the applicant’s odds of a grant or
denial. Our analysis is premised in part on the assumption that the reliance
of judges on their decisional predispositions is a rational response to the
institutional constraints under which judges operate, including the vagueness
of the law, the lack of concrete evidence, and the difficulty of assessing
credibility. Our analysis suggests that one of the side effects of these constraints may be a reliance on cues that may reflect the judges’ preferences or
values, which in turn introduces a large element of chance into the process of
deciding asylum applications.

NOTES

1. We do not take a position on the exact underlying psychological mechanism that underlies the differential weightings that help to explain IJ decision
making, because with observational data we are unable to distinguish these
mechanisms.
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2. Rosenblum and Salehyan’s (2004) focus is the sending-state or the country of
origin as we refer to it rather than the individual asylum seeker. This limitation
reflects the restricted nature of individual asylum case data as we explain further
in the article.
3. The Geneva Convention relating to the Status of Refugees (1951) requires states
to consider asylum claims and prevents the state from forcibly returning applicants to their of origin if the applicants have a well-founded fear that they will be
persecuted there because of race, religion, nationality, membership in a social
group, or political opinion. Although the United States did not join the original
international convention it did subsequently join the 1967 Protocol. The 1980
Refugee Act codified into U.S. law the international definition of a refugee.
4. Current qualifications (set by the attorney general) only require that the candidates have seven years of prior legal experience.
5. In 2009, 250 IJs were tasked with deciding approximately 350,000 cases or 1,400
cases per judge per year, compared to 400 cases per year per district court judges
in the same year.
6. Between 1990 and 2010 the BIA overturned an IJ’s asylum decision approximately 11 percent of the time.
7. In 2005 there were 12,349 appeals from the BIA to the federal circuit courts. If all
of these appeals involved asylum (and many did not, although we are unable to
determine how many), then the number of cases reviewed by federal appellate
courts accounts for less than 5 percent of the 265,000 cases decided by IJs in 2005.
8. The chief judge of the Second Circuit reported that IJs must finish at least five
cases per business day to stay current. The TRAC reports that IJs typically handle
sixty-nine cases a week and must dispose of twenty-seven cases per week.
9. TRAC (2011) reports a new all-time high back log of 267,752 by the end of
December 2010.
10. Most courts are not assisted by a clerk or bailiff and the judges often have to
operate their own tape machines and have little staff assistance.
11. We consider the humanitarian norms reference in IR’s “norm versus interest”
debate to be country conditions to which refugee and asylum status are legally
linked. For example this status “will generally hinge on whether an applicant’s
fear of persecution in another country is ‘well-founded,’ 8 U.S.C. § 1158(a)
(2006), or on whether the applicant’s life or freedom “would be threatened” in a
particular country, id. § 1231(b)(3)” (Legomsky 2010, 1694).
12. The Real ID Act also attempts to codify case law regarding corroboration
requirements and credibility determinations. Some scholars fear that these congressional attempts make significant departures from case law that may leave
room for adjudicators to abuse their discretion (Cianciarulo 2006).
13. In the models that we present below, we checked the robustness of our findings to
the inclusion of a more general measure of presidential ideology that was a factor
score combing in the appointing party of the president and the DW-NOMINATE
score of the appointing president. The inclusion of this measure does not change
our results in any significant manner. Furthermore, these presidential proxies are
not, themselves, significant predictors of the IJ’s decision.
14. We have anecdotal evidence of judges with military experience expecting that
conditions the asylum seekers fears should be as a severe as those he experienced
in war-time situations.
15. See Goldman (1966); Tate and Handberg (1991); Brudney, Schiavoni, and
Merritt (1999).
16. We conduct a parallel analysis to our model here employing a factor score
ideology measure of presidential ideology based on Songer, Ginn, and Sarver’s
(2003) methodology. The variable is not statistically significant and does not
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affect the results that we present below. We have chosen to omit it from the final
model because we do not believe that presidential ideology has any influence
on who is and is not hired as an IJ. Unlike even federal district court judges,
presidents and their surrogates are unlikely to pay any attention to who is hired
as an IJ during their term. See the online appendix for further explanation.
17. The CIRI measure of physical integrity is the other dominant measure in the
empirical human rights literature. We should to use the Gibney measure over
the CIRI measure as it is based solely on the State Department country reports
and therefore represents assessment of the country information that IJs and the
asylum system more generally regard as authoritative.
18. We have rescaled the measure from its original range (1 to 5 range) to 0 to 4, with
lower scores still representing less abuse and higher scores more abuse.
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