Beyond Grant or Deny
A More Nuanced Ordering of U.S. Asylum Outcomes

Beyond a grant or denial in asylum hearings, there are additional possible outcomes that are typically
ignored in the literature. Despite a clear ordering of benefits, from most to least beneficial, such ordering
does not align with demands of the legal standards in order to be granted relief. Our study finds that
immigration judges’ decisions do not reflect the legal ordering of the types of relief but rather more
accurately reflect the substantive ordering of those options.
by Banks P. Miller, Linda Camp Keith, and Jennifer S. Holmes
Typically, asylum decisions in U.S.
immigration courts are characterized as dichotomous in nature: either
an alien receives relief or they are
deported from the country. Beyond a
grant or denial, there are additional
possible outcomes in asylum hearings. We argue that these intermediate outcomes are important and that
including them in the examination of
asylum outcomes in the United States
is essential to an understanding of
what these courts do, how they do it,
and how various policy proposals are
likely to affect the work of immigration judges (IJs) and the fate of thousands of aliens seeking asylum in the
United States. To further complicate
matters, the benefits that accrue to
the applicants vary under the different forms of relief. Despite a clear
ordering of benefits, from most to
least beneficial, such ordering does
not align with demands of the legal
standards in order to be granted
relief. We have anecdotal evidence
from immigration attorneys and
from observing asylum hearings that
suggest that judges consider the benefits the type of relief grants. Furthermore, the judges may negotiate
with the immigration and Immigration and Customs Enforcement (ICE)
attorneys to give unilaterally a midlevel of relief, in cases in which it is
too difficult to make a clear call, in
exchange for a promise not to appeal
a case. Given the nature of these
decisions, it is likely that such dif-

ficult cases represent a significant
component of the IJs’ large caseload.
Thus a dichotomous conceptualization (grant or deny) of potentially
ordered outcomes may obscure
valuable information1 and limit
our understanding of asylum decision making by immigration judges.
We ultimately treat the issue as an
empirical question that is salient
in terms of policy and the study of
asylum decision making.
The key decision maker in determining the fate of most asylum
applicants is the immigration judge
(IJ). Immigration judges have been
the subject of considerable scrutiny.
Recent studies document significant variation in grant rates across
judges, even among those serving
on the same court.2 For example,
the U.S. General Accounting Office
noted that in 2008 the likelihood
of receiving a grant of asylum was
420 times greater if an applicant
drew the judge most likely to grant
asylum as opposed to the judge
least likely to grant asylum in the
same court.3 The U.S. Commission
on International Religious Freedom
concluded that outcomes of individual asylum claims have come “to
depend largely on chance; namely,
the IJ who happens to be assigned
to hear the case.”4 These disparities
across courts and across judges have
raised significant questions about
the quality and consistency of justice
in immigration courts. In the interWWW.AJS.ORG

e

JUDICATURE 1

national relations literature, another
set of scholars using average country
of origin grant rate by either immigration judge, asylum officers, and/
or Immigration and Naturalization
Service (INS) district directors have
sought to understand the role of legal
norms and national interests of U.S.
asylum decisions. While the results
are somewhat mixed, these studies
generally find that asylum outcomes
are influenced by both legal norms
and U.S. interests.5
In all of the empirical studies of
asylum decisions of which we are
aware the outcome is treated as a
dichotomous choice: either the applicant is granted relief or not. Although
this approach to the asylum process
seems reasonable, we believe it
oversimplifies the complexity of the
asylum law and asylum decision
making. Under U.S. law, applicants
can make simultaneous claims for
three different forms of relief, each
of which carries different standards
of evidence, a different delineation
of what behavior and status is protected, as well as different bars and
restrictions on eligibility.6 We argue
that there are two potential underlying orderings to these outcomes: one
premised on the legal requirements
for receiving a particular form of
relief and one premised on the substantive benefits attached to a particular type of relief.
We recognize that the facts and
components of the law that IJs consider are vague.7 Law notes “the
indeterminacy of the governing legal
standards” in asylum cases, which
leaves judges “to define vague yet
crucial terms—‘political,’ ‘persecution,’ ‘well-founded fear,’ ‘more likely
than not’—on a case-by-case basis”
with “precedent provid[ing] only
limited guidance, given the dependence of asylum claims on casespecific facts.”8 And as David Martin
observes, the “basic facts in any
particular [asylum] case are highly
elusive” and “the adjudicator has to
decide what happened in a distant
country” with only two imperfect sources: general human rights
country reports and the personal
testimony of the asylum seeker.9
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An Overview of the Asylum Process and
Immigration Courts
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U.S. law provides three treaty-based
forms of relief or protection for individuals fleeing persecution. The
first two forms of relief, asylum and
withholding of removal, are based
on the 1951 U.N. Refugee Convention
and its Optional Protocol, and the
1980 Refugee Act, which codifies in
domestic law the obligations under
the Convention. The third, protection
against return delineated in Article
3 of the Convention Against Torture
(CAT), is limited to torture. As of
1999, the United States is also bound
under this obligation through the
Foreign Affairs Reform and Restructuring Act of 1998. Each of the three
forms of protection offers different
levels of relief or benefits, and each
form of relief is decided according
to a different legal standard under
U.S. law. The most significant criterion for obtaining asylum status
is the basic definition of refugee (or
“asylee” in our context) in the 1980
Refugee Act, which is based on the
Refugee Convention Article 1 qualification for a refugee: “[A]ny person
who is outside any country of such
person’s nationality…and who is
unable or unwilling to return to, or is
unable or unwilling to avail himself
or herself of the protection of, that
country because of persecution or a
well founded fear of persecution on
account of race, religion, nationality,
membership in a particular social
group, or political opinion.”10 U.S. law
also delineates bars to eligibility for
asylum status such as having been a
“persecutor of others,” convicted of
an aggravated felony, having previously filed and been denied asylum,
or “posing a danger to the security of
the United States.”
Withholding of removal or nonrefoulement is based on the Convention’s Article 33 non-return
obligation and does not confer
asylum status; rather, individuals
granted withholding of removal live
with a final deportation order filed by
the IJ prior to granting withholding,
and consequently if the individual
leaves the United States after being
granted withholding of removal, this
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action in effect “self-enforces” that
deportation order and the individual
cannot ordinarily return for several
years.11 The Refugee Act makes withholding of removal a mandatory protection rather than discretionary. A
key difference between asylum and
withholding is the standard of proof.
Such a distinction may be unique
to the United States.12 The differences in standards are based on the
U.S. Supreme Court jurisprudence,
which has been widely criticized and
rejected by other signatories to the
Convention as being “inconsistent
with the U.N. Refugee Convention’s
protection against refoulement, the
raison d’être for an international
scheme of refugee protection.”13
In INS v. Stevic the Court explicitly distinguished the well founded
fear standard from withholding of
removal, arguing that the language
used in Article 33 was inherently different from the language in Article
1 in regard to asylum.14 Article 33
refers to whether the individual’s
“life or freedom would be threatened” (emphasis added) which the
Court interpreted to impose a higher
burden of proof than they would
subsequently apply to asylum, even
though as Deborah Anker points
out, “the core substantive provisions
(persecution, the standard of harm,
and the grounds)” are the same.15
In INS v. Cardoza-Fonseca the Court
subsequently applied the lower “reasonable possibility” standard of persecution to the well founded fear
provision in Article 1.16
The higher “more likely than not”
probability standard of proof has
also been applied by U.S. officials thus
far in regard to the non-refoulement
provision of CAT which requires that
a person have “substantial grounds
for believing” the he/she “would
be in danger of being subjected to
torture,” although this standard has
been criticized by the Committee
Against Torture.17 Protection under
the CAT is distinct from withholding of removal under the Convention
in that the category of persons is
limited to possible victims of torture;
however, its prohibition against
return is “absolute and allows for no

exceptions.”18 Thus, it has the advantage of having no bars to eligibility
and does not require that the feared
torture be linked to group status or
political opinion.
In terms of relief, individuals
granted asylum status are permitted
to remain in the United States for an
indefinite period and may apply for
permanent resident status after one
year. In addition, asylum relief is also
granted to the asylee’s present family
members who were included in their
asylum application, and in addition
asylees may petition to bring eligible
family members to the United States.
Withholding of removal offers no
status, just protection against being
returned to the persecuting country.
It does not provide relief for family
members nor does it provide the
ability to petition to bring family
over. It does not provide a path to
lawful permanent residence. It does,
however, give recipients (but not
their family) the ability to apply for
work authorization. Similar to withholding of removal, relief under CAT
does not provide a path to lawful
permanent residency, nor does it
provide relief for family members.
It does allow recipients to apply for
work authorization but at the same
time allows the United States to
detain CAT recipients or to remove
them to a safe third country.
The asylum adjudication process
today spans two executive departments—the Department of Justice
(DOJ) and the Department of Homeland Security (DHS). Generally
speaking, the jurisdiction over the
asylum process between the DOJ and
DHS can be demarcated as: “DHS has
jurisdiction over ‘border’ or credible
fear interviews and first instance
affirmative asylum applications (for
persons who voluntarily apply before
the institution of removal proceedings),” and “DOJ has jurisdiction over
asylum applications determined
in the course of removal proceedings, as well as over withholding of
removal and applications for protection under the Convention Against
Torture.”19 Immigration judges are
administrative adjudicators who are
formally appointed by the deputy
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attorney general; however, the Executive Office of Immigration Review
(EOIR) and the chief immigration
judge handle their hiring. Current
qualifications set by the attorney
general only require that the candidates have seven years of prior
legal experience. IJs arguably have
less structural independence than
federal judges and potentially less
independence than administrative
law judges. Nonetheless, they maintain a high degree of independence.
The Immigration and Nationality Act
(Section 240) states that “in deciding
the individual cases before them…
IJs shall exercise their independent
judgment and discretion.” Immigration judges act as trial level judges
at this stage with asylum hearings being somewhat adversarial in
process if the applicant has an attorney. A non-citizen who is physically
present in the United States may seek
asylum through either an affirmative
or defensive process. In the affirmative process the applicant voluntarily identifies herself through her
application with the United States
Citizenship and Immigration Service
(USCIS). The individual may or may
not have valid status in the United
States at the time of the application,
but the application is not initiated
during removal proceedings. In the
affirmative process, once an application is filed, applicants will receive
notice to be fingerprinted and then
will receive a notice to appear for
an interview with an asylum officer,
who will review their application in
a non-adversarial process in which
the applicants must bring their own
interpreter, if they desire one. A
supervisor within the Administrative Office of Courts (AOC) reviews
asylum officer decisions.
In the defensive process, generally, the non-citizen has been apprehended within the United States and
is in removal proceedings in immigration court when the applicant
submits an application for asylum.
A second stream of defensive applicants consists of aliens who arrive
at a U.S. port of entry without proper
documentation and who are placed
in the expedited removal proce4 JUDICATURE
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dures that went into effect in 1998
under the Illegal Immigrant Reform
and Immigrant Responsibility Act
of 1996 (IIRIRA). If these individuals express a fear of persecution,
they are detained, and they receive
a “credible fear” interview with an
asylum officer; otherwise the immigration officer at the port of entry
can deny admission and summarily
remove the alien. If the aliens are
found credible by the asylum officer,
the individual is referred to an immigration judge for a hearing. In the
defensive process, applicants can
apply for all three forms of relief, if
appropriate.

Operationalizing Asylum Decision
Outcomes

e

As we noted above, asylum decisions
can be ordered either in terms of the
legal standards triggered in the case
or in terms of the substantive benefits accrued to the applicant. We
posit the following legal ordering: (1)
no relief, (2) asylum, (3) withholding of removal under CAT, and (4)
withholding of removal based on the
standard of proof. Granting of asylum
is entirely discretionary under U.S.
asylum law, whereas, withholding of
removal and withholding under CAT
is not and the standard for giving
protection is whether the odds of
future persecution is “more likely
than not.” In other words, to get
asylum an applicant needs to prove
a possibility of persecution, whereas,
to get any type of withholding the
applicant must prove a probability
of persecution upon return. While
the standards of proof make withholding of removal and withholding
under CAT less likely than asylum,
there are legal dimensions of these
protections that broaden somewhat
the possibility of protection. Unlike
asylum claims, neither CAT nor withholding claims are subject to the oneyear time limit.
To distinguish further between
the two types of withholding we note
that withholding under CAT has no
bars to eligibility (thus protection
can be granted to criminals, terrorists, or persecutors), and while
future torture is the only form of
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persecution from which an applicant
is protected, the torture need not be
linked to one of the five protected
grounds (race, religion, nationality,
political opinion, social group). This
is not true of general withholding
of removal, which does have bars to
eligibility (such as applying after the
one-year deadline in U.S. law), and,
further, an applicant must prove that
persecution is linked to one of the
required protected grounds.
Alternatively, the ordering may
be based on the substantive benefits granted to an applicant given
the awarding of a particular form
of relief. If this is true, then the
expected ordering would be: (1) no
relief, (2) withholding under CAT,
(3) withholding, and (4) asylum.
The substantive benefits attached to
withholding under CAT are limited:
An applicant receiving this form of
relief can still be removed from the
country at any time if a safe third
country is available, family members
get no relief, and the United States
can detain the applicant when appropriate. The benefits of withholding of
removal are slightly more generous.
Recipients gain the ability to work
but face potential future removal
if the DHS chooses to reopen their
case due to changed country conditions; similarly, they gain no relief
for family members. However, those
granted withholding of removal do
not have a status per se as do asylees
and are only protected from return to
the potentially persecuting country.
The strongest distinctions between
withholding of removal and protection from CAT lie more in the legal
standards than in benefits; however,
there are significant distinctions in
benefits in that under CAT the United
States may detain CAT recipients or
remove them to a safe third country.
Asylum confers the greatest benefits:
It provides relief for family members,
the ability to remain in the United
States, and the potential of permanent residence.

Asylum Case Data

Government-imposed
limitations
restrict
all
non-governmental
studies of asylum decisions. Con-

gress only allows the EOIR to report
a limited set of case factors such as
the form(s) of relief requested, type
of relief granted, country of origin,
language spoken, and whether the
applicant had legal representation. Thus the USCIS or EOIR are not
allowed to report a host of significant information on asylum cases.
We gathered case data via a series of
Freedom of Information Act (FOIA)
requests to the USCIS and the EOIR
between 2011 and 2012. We were
interested only in decisions in cases
on the merits for asylum claims. We
counted all cases in which the alien
made a claim for asylum, withholding of removal, or withholding of
removal under CAT, and in which
the IJ made a decision on the merits
of that claim. In an attempt to make
inferences that are as generalizable
as possible, we included all of these
cases, regardless of the country of
origin of the applicant or the number
of cases decided by a particular IJ.
We analyzed data from 1999-2010.
By 2005, the two types of withholding had become considerably more
likely outcomes for asylum seekers:
Withholding and withholding under
CAT constituted 18 percent of all
types of relief granted. Therefore,
these alternatives are being chosen
regularly and with increasing frequency. Table 1 displays the types of
relief given by year by IJs from 1999
through 2010.
[Production Note: Table 1]

Along with the outcome of interest, we collected a large set of independent variables on the country
conditions in the applicant’s country
of origin (based on reports from the
U.S. State Department), the strategic
relationship the United States has
with that country (including bilateral trade and whether the United
States gives military assistance), and
variables representing the characteristics of the applicant (including
language spoken, whether the case
was considered affirmative or defensive, and whether the applicant was
detained or had ever been detained).
We also created a measure of the
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policy preferences of IJs since most
theories of judicial decision making
assume that policy preferences can
be a dominant factor in decision
making.20 Our measure is based on a
factor analysis of a number of background characteristics that scholars
have noted are predictive of the likelihood an IJ will grant asylum. The
characteristics include whether an
IJ ever worked for the INS, DHS, or
the EOIR (which indicates a general
reluctance to grant relief to asylum
seekers) and whether an IJ ever
worked for an NGO (indicating a
greater proclivity to grant relief). A
full discussion of this factor score is
discussed in the online appendix that
accompanies this paper.

IJs accord with our a priori assumptions about the ordering. Below we
estimate two separate models, one
with a substantive ordering and one
with a legal ordering, to test whether
either set of orderings fits with how
IJs tend to decide asylum cases. There
are four phi parameters to estimate
because there are four potential
choices facing an IJ in each model: (a)
no relief, (b) withholding under CAT,
(c) withholding, and (d) asylum. The
table below presents the results of
this estimation strategy for the two
potential orderings in our data. The
substantive ordering fits the data
quite well: The ordering of the phi
parameters is as expected and each
of the parameters is distinguishable
based on the 95 percent confidence
intervals in the brackets (i.e., there
is no overlap). This means that we
can be confident that the differences
between the categories are unlikely
to occur by chance. Therefore, it
appears that IJs consider withholding under CAT as substantively more
similar to no relief and withholding
as close to a grant of asylum. On the
other hand, the legal ordering does
not agree with our a priori expectation and is not supported by the
data. The parameter representing
the choice of asylum (phi2) is negative, putting it closer to withholding
than to the other parameters. For the
reasons we have discussed above,
this is unlikely if the IJs are basing
their decisions on the legal burdens
and barriers to relief specified in
the law. To test our assumption that
the relative legal ordering was not
driving our results, we estimated a
third stereotype logit, in which the
ordering of the two withholding categories was reversed, and saw no
change in our substantive conclusions.

Identifying the Correct Ordering of
Forms of Relief

In order to determine whether
judges treat the asylum outcomes
as though they have a substantive
or legal ordering, we need a model
that can discern the underlying
order for our dependent variable.
One such approach is known as a stereotype logit model.21 Although we
do not wish to go into great detail
here (interested readers may find
more on this modeling approach in
the online appendix), this procedure
allows us to identify which ordering—substantive or legal—is supported by the data. In other words,
instead of simply imposing an ordering on the data, the stereotype logit
model allows the data to determine
whether such an ordering makes
sense. In addition to estimating the
effects of variables on the dependent
variable, the process also allows us to
estimate parameters of the ordering.
Therefore, we can conclude if a particular ordering is supported by the
data (given the model) and whether
the individual choices contained
therein are distinguishable from one
another.22 These parameters, known
as phi parameters, help to scale each
of the choices on a common metric.
What matters is the relative ordering of the phi parameters—if an
ordering fits the data, then phi1 >
phi2 > phi3 > phi4. This relative ordering means that the choices made by
6 JUDICATURE
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As a check on the robustness of
our findings, we analyzed the frequency of appeal for IJ decisions
by the type of relief they granted.
These findings reinforce the notion
that the applicants themselves view
outcomes in the same way as do IJs,
VOL 97 NO 4

with appeals most likely in instances
in which no relief is given and least
likely in cases in which asylum is
given, and the two types of withholding falling in between no relief
and asylum. Appeals are undertaken
79 percent of the time when the
outcome is no relief, 47 percent of the
time when withholding under CAT is
granted, 17 percent of the time when
withholding is given, and just four
percent of the time when asylum is
granted. What is more, since virtually all appeals are filed by aliens, it is
telling that 90 percent of the appeals
in cases in which asylum is granted
are appeals filed by the DHS—implying that DHS sees the grant of asylum
as the outcome likely to be most burdensome fiscally. All of this suggests
that the relative ordering of virtually
every relevant actor in the asylum
decision making process (IJ, alien,
and government attorney) is the substantive ordering suggested by our
stereotype logit model.
It is important to note that using
the substantive ordering that we
advocate does not alter the conclusion that there are wide disparities
in the rates of relief granted by IJs
grant. Comparing the variance of our
substantive ordering of the outcomes
and a more straightforward relief/no
relief dichotomy using the coefficient
of variation23 suggests that there is
little difference in the degree of dispersion among outcomes. Put differently, IJs appear equally divergent
whether one uses a more traditional
dichotomous measure or the substantive ordering we suggest. This
means that one of the central problems uncovered by scholars of the
asylum process is driven by something other than how we measure
asylum outcomes.
One clear implication of our
finding is that there is a substantive, but not a legal, ordering in IJ
asylum decisions. The IJs appear to
be responding to U.S. asylum law
in an innovative fashion, somewhat
contrary to the law on the books.
Interestingly, the substantive ordering in U.S asylum law closely mirrors
the legal standards that exist in the
rest of the world. This is significant

because U.S. asylum law imposes in
withholding of removal a higher legal
expectation of potential harm than it
does for asylum. On paper, the higher
threshold arguably deviates from the
standard within international law
and may compromise U.S. compliance with the norms of non-refoulement under the Refugee Convention.
In practice, it appears that IJs have
ameliorated this difference by treating withholding of removal as a midlevel, less generous form of relief that
falls short of full asylum status and
benefits.
Furthermore, the ordering of outcomes we have uncovered fits the
trend seen in Western European
states over the last several decades.
There has been an increase in admission rates coupled with a significant
decrease in the benefits. Additionally, there has been an increase in
applicants not being granted full
Convention status, but instead being
granted relief on a temporary or ad
hoc basis.24 This point can be illustrated by simply looking at Table 1, in
which the less beneficial substantive
forms of relief (both types of withholding) increase from nine percent
of the total of all types of relief
granted in 1999 to over 15 percent
in 2010. This is significant because
it demonstrates a path by which the
United States can fulfill its treaty
obligations and avoid the long-term
economic consequences that may
attach to increasing the granting of
asylum.

Conclusion

Broadening our conceptualization of
asylum decisions beyond a dichotomous choice between granting or
denying relief has allowed us a more
nuanced understanding of the complexities of asylum outcomes. Our
evidence suggests that the IJs’ decisions do not reflect the legal ordering of the types of relief but rather
more accurately reflect the substantive ordering of those options. This
implies that IJs may be responding
to a disconnect in the law between
the level of benefits provided and
the standard of evidence required
for relief. In addition, U.S. judges do
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Table 1. Types of Relief Granted by Immigration Judges, 1999-2010
	Number of
Cases
Year
Decided

Asylum
Rate

Withholding
Rate

Withholding
(CAT) Rate

Any Form of
Relief

1999

27,483

0.31

0.03

0.00

0.34

2000

26,319

0.36

0.03

0.00

0.39

2001

26,573

0.37

0.03

0.00

0.40

2002

32,334

0.35

0.03

0.00

0.39

2003

38,452

0.35

0.04

0.00

0.40

2004

35,432

0.36

0.06

0.00

0.42

2005

32,450

0.36

0.07

0.01

0.44

2006

32,363

0.42

0.08

0.01

0.51

2007

28,408

0.43

0.08

0.01

0.52

2008

25,020

0.43

0.07

0.01

0.51

2009

22,423

0.45

0.08

0.01

0.54

2010

20,162

0.49

0.08

0.01

0.58
Banks P. Miller
is Assistant Professor in the School
of Economic, Political and Policy
Sciences at the University of Texas at
Dallas.
(millerbp@utdallas.edu)

Table 2. Stereotype Logit Analysis of Ordering
Substantive Ordering		
phi1 (No Relief)

Legal Ordering
1

phi1 (No Relief)

phi2 (Withholding under CAT)

0.79 [.65, .93]

phi2 (Asylum)

phi3 (Withholding)

0.27 [.16, .37]

phi3 (Withholding under CAT)

phi4 (Asylum)

0

phi4 (Withholding)

1
-0.38 [-.58, -.20]
0.70 [.53, .88]
0
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